The courts have long been able to impose
orders disqualifying company directors. In
1986 the Company Directors Disqualification
Act (CDDA):

e brought together all the previous
disqualification legislation; and

e introduced new, tougher rules
against those involved in the failure of a
company and whose conduct called
into question their fitness to be a director.

From April 2001, the Insolvency Act 2000
has also enabled the Secretary of State to
accept disqualification undertakings from
directors. These have the same effect as
disqualification orders, but do not need a
court to be involved.

What is the purpose of the CDDA?

It aims to maintain the integrity of the
business environment. Those who become
directors of limited companies should:

e carry out their duties with responsibility;
and

® exercise adequate skill and care with
proper regard to the interests of the
company’s creditors and employees.

The majority of directors do this effectively,
but the CDDA is a powerful tool against
those who abuse the privilege of limited
liability. The CDDA applies not just to
persons who are formally appointed as
directors but to those who carry out the
functions of directors.



When can the courts make
disqualification orders under the CDDA?

The court can do this for example, for:

e certain criminal offences connected
with the Companies Acts legislation;

e wrongful trading (such as trading while
insolvent);

e failure to comply with filing requirements
under the Companies Act legislation;

e unfit conduct in insolvent companies.

What is meant by ‘insolvent’?

An insolvent company is defined in the
CDDA as one that:

® goes into administrative receivership;

e enters administration; or

® goes into liquidation at a time when its
liabilities exceed its assets.

How do disqualification proceedings
begin?

If there is any unfit conduct, then the
liquidator, administrative receiver,
administrator or Official Receiver has a duty
to send the Secretary of State for Business,
Enterprise & Regulatory Reform a report on
the conduct of all directors who were in
office in the last 3 years of the company's
trading.

The Secretary of State has to decide
whether it is in the public interest to seek a
disqualification order against a director.



What type of conduct is reported to the
Secretary of State?

Examples of the most commonly reported
conduct are:

e allowing the company to continue to
trade when it was unable to pay its
debts;

e failure to keep proper accounting
records;

e failure to prepare and file accounts or
make returns to Companies House;
and

e failure to submit returns or pay the
Crown any tax due.

Who brings the proceedings in relation to
a failed company?

The proceedings are brought by the
Secretary of State for Business, Enterprise
and Regulatory Reform or, usually in com-
pulsory winding-up cases, by the Official
Receiver at the direction of the Secretary of
State. The matter is heard, and decided by
the court, unless the Secretary of State
accepts a disqualification undertaking from a
director.

What is the likely period of
disqualification?

The minimum period of disqualification is 2
years and the maximum 15 years.

A disqualification order usually carries with it
an order to pay the costs and expenses of
the Secretary of State or the Official
Receiver or both.



What is the effect of a disqualification
order or disqualification undertaking?

Unless he or she has court permission, the
person is disqualified for the period stated in
the order or undertaking from:

e being a director of a company;

e acting as receiver of a company's
property;

e directly or indirectly being concerned or
taking part in the promotion, formation
or management of a company; or

® being a member of or being concerned
or taking part in the promotion,
formation or management of a limited
liability partnership.

He or she is also absolutely disqualified dur-
ing the disqualification period from acting as
an insolvency practitioner.

For more information on the effect of a
disqualification order or undertaking, see our
leaflet ‘Company Directors Disqualification
Act 1986 and Disqualified Directors - effect
of disqualification orders and disqualification
undertakings’.

What happens if someone contravenes a
disqualification order or disqualification
undertaking?

The disqualified person and any person who
assists them will be committing a criminal
offence and is liable to be prosecuted. He or
she may also be held personally liable for all
the debts of the company concerned that
were incurred after they were involved in any
role from which the person was disqualified.



Is it possible to be a director or be
involved in the management of a
company during the disqualification
period without breaking the law?

A disqualified person can apply to the court
for permission to act while disqualified. The
court may grant permission but will need to
be satisfied that there are adequate
safeguards to protect the public interest and
may impose conditions.

Is a record kept of directors who are
disqualified?

Yes. The courts in England and Wales,
Scotland and Northern Ireland inform the
Registrar of Companies of every
disqualification order and undertaking. This
information goes onto a Register of
Disqualified Directors, which is open to the
public for inspection. A person’s name is
removed from the register at the end of the
disqualification period. In addition, the
disqualification may be reported in the press.

How can a director avoid disqualification
proceedings?

By ensuring that:

e the company is under proper control,
including compliance with the
Companies Acts and other legislation (for
example, by ensuring that accounting
records are properly kept and that
annual accounts are prepared and filed);

e there is an effective system of financial
control and that customers, suppliers,
Crown departments and other creditors
are properly dealt with;



e cearly corrective action is taken
(including, when necessary, taking
professional advice) if the company
shows signs of getting into financial
difficulties.

These are only a few examples.
Where can | get more information?

You can obtain further copies of this booklet
from the following website:
http://www.berr.gov.uk/publications

You may also order copies of our
publications by telephone by calling the
Publications Orderline on 0845 015 0010.
You may also fax orders to the Orderline on
0845 015 0020. Minicom users should tele-
phone 0845 015 0030.

Publications are also available on our
website www.insolvency.gov.uk

Some of them are also available in Urdu,
Traditional Chinese, Welsh and Sylheti.
Additionally they are available on audiotape,
on request, from official receiver offices.This
guide provides general information only.
Every effort has been made to ensure that
the information is accurate but it is not a full
and authoritative statement of the law and
you should not rely upon it as such.

The Insolvency Service cannot accept
responsibility for any errors or omissions
whether as a result of negligence or
otherwise.



The information in this booklet is subject to
Crown copyright protection. The Crown
copyright material may be reproduced free of
charge in any format or media without
requiring specific permission. This is subject to
the material being reproduced accurately and
not being used in a derogatory manner or in a
misleading context. Where the material is
being published or issued to others, the
sources and copyright status should be
acknowledged. If there were a restriction on
reproduction, any other proposed use of the
material would be subject to the approval of
Her Majesty's Stationery Office. Applications
should be made in writing to the HMSO's
Licensing and Information Policy, The Office of
Public Sector Information, St Clements House,
2-16 Colegate, Norwich NR3 1BQ.

The permission to reproduce Crown copyright
material does not extend to any material in this
booklet, which is identified as being the
copyright of a third party. Authorisation to
reproduce such material would need to be
obtained from the copyright holders concerned.
For further details on the licensing of Crown
copyright, see current guidance at
http://www.opsi.gov.uk/advice/crown-copy-
right/copyright-guidance/index.htm issued by
The Office of Public Sector Information for
HMSO.
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